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Passed by Shri Shiv Pratap Singh, Commissioner (Appeals)

Arising out of 010 No. 137/WSOS/AC/KSZ/2022-23 ~: 15.12.2022 passed by Assistant
Commissioner, CGST, Division VIII, ·Ahmedabad South.

31$)aaaf alr gi ua Name & Address

· Appellant

M/s. Solid Tech India Computer Service Private Limited,
Block-A, Office No. 324, Shreeya Amalga,
Opp. Avon Hotel, Off Sindhu Bhavan,
Thaltej, Ahmedabad-380059.

ant{ afar gr r8a srs a riits rra aat &at a gr arr a 4Ra zpenfe,fa fa
<al; Tg er 3r@rant t an@ta zur g=terr ma4a rgaa war t

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

~ ti'<¢ Ix r grlervr srraa
0

Revision application to Government of India:

(1) ~ 0c:t11q1.~ ~ , 1994 c#i" tTRl" 3raa ft sag mg mi aa i qlar arr cBl'
'34-~ cfi ~~ 4'hjc/5 cfi 3TT'fTffi g7terr 3aaa srfh R@ra, and if, fa ia1au, lGa
fa, aft ifra, at taa, ia rf, { Rae : 110001 cBl' c#J" \i'fRf ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) llfG 1i1crl" c#i" mfrr r ua WR gr~ar an fa#t suer4r zmr rI altar a
fat suer a gr rusra ua gy mf , zn fh# suer, zn qwerark a fas#t
are ' zn fa@t ogrnu 'sta 6ian@hr g{ sty
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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() rd are fat zz zur var Raffa mG r qr ,=rrc;r cfi Raf#fur sqj)it zea a
"l-JTcYf ~ \:\i:ll lq.-J ~ cfi me amiitmaa fan# nz zm gee Raffa % I

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~· \:\i:ll l Ci'i cITT \:\i:ll l ea zgen gram a f it sp@ a#fee l=fR:r n{&oil ha srer
sit sa err gi fa garR srga, rat # mxr -crrmr at a W IT al #j ·Fclro
arffrm (i.2) 1998 tTRT 109 rr fgaa fhg Tg "ITTI

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(«) ta snra zeans (3rfa) Rat, 2oo1 Ru s oiafa faRRfe qua in sys (
at 4Reil #, hfa zmrk # gfa arr hf feta fl m a sage-srr vi rah
~ cBl" err-err~ re; fra cmraaa f@au Girt a1Reg fsu# x=rr;?;f i!slTdT ~.c!TT ~ ~
cfi ,3RfT@ tTRT 35-~ if f.itTTfta- -cm- cfi ~ cfi ~ cfi x=rr;?;f €r-6 car at uf st ±hf
Reg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies. each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Sec.ti on
35-EE of CEA, 1944, under Major Head of Account. ·

(2) RFcll.l'l.:i ~ cfi W;?;f ursi vicara g Gr qt ur st a zit u?1 200/-p)
TTTfR cBl" 'l.l'IW ~ \ifITT x-i <:>P a g ala lunar st at 1 ooo /- cBl" ~~ cBl" 'l.l'IW I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more 0
than Rupees One Lac.

#tar zrca, #ta Gara zed vi tar a 3r4l#hr nn@aw ,f aft
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a#tu 6qr4a zca srfefu, 1944 cBl" tTRT 35-GJT/35-~ cfi 3RfTffi:-

. Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

aafRaa qR&a 2 («)a i sag rgar # 3rarat 6t st@t, r@hat a mafl zrc,
aha sgra zyca vi @ala 3fl#tr -znznf@raw(frez) at uf?a bfr 4)Real, 3zarala
# 2"IT, sag,If s4a , rial , f@TR, 3lg4lardasooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar. Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.



-:{:>.~:- ... : . -.
-i.:.

,;-_·. ·- ·,.:_. .. - ...
.' ---3'--- . f

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) ,Rules, 2001 and shall be

· accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
· Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand I refund is upto 5

Lac, ·5.Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) u gr srrr i a{ pc or&ii an rtr star k at u@ls per sitar # frg ha sr {rr
srjal an faa urat if; gr z cB' ffl '~ 'm _fcl?" @W udl atfaa a frg
zqenfenf 3r4))1 znnf@raw at va r9la zut tr war atv 3n4a f@u Grat &]
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

(4)"

(5)

~1./.llC'l./.l ~~ 1970 Zf~ cffi'~-1 a siafa fefffRa fag 3gir Ur
3r4a zr qr#gt zaenfenf ufu f@rant a am?g a r@ta at a vfau 6.6.so ht
arzrzrzu zrc fa am stiraft

. One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the ~ourt fee Act, 1975 as amended.

<a Gt iif@r mrcai at Pl li?l 0 1 ~__ 'cl'@ m1iT cffl- 3iR -m tlfR \:Si, cbfitc1 -Fcnm "Gf@T % \}fl'
#tr zyc, ar sqra re vi ara raar unfravr (aruffa@) RWT, 1982 ll RfITT=r
%1

0

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

o #tr zre, etala zgea vi ara 3r@la nruf@era0fr€),
>ffd~ cB' ~ ll cbdo!.ll-lil !(Demand) -crcr cIB(Penalty) cBl' 10% ~ \Jim cjjT,=jT

3faf a tareaif#, 3fra»a qa war ±o a?tswu & I(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

#a 3alazea sit tares a sirfa, nR@ra@tr"afar ci5I'l=ffTT"(Duty Demanded)
a. (Section)~ 11D ip'~ f.:r'cllRct-m?tr;
z farrehz fez al if,
a #ra#Refit#Ru 6aa±aRI.

sqasa r«if an@la i as& qfwar Rtgear, sr@lefr ad #sf@ga rfsr fear +rar
i.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre- .
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

<r 3n7er ks uR or@ernfrsur ksrr or@i yea errar zyeauus R4atf@a it al ju fg mg zrea 1o%

yrarruR orsbaaau faaiR@a stasaus 1oyrarru alaRI. .
. .

In view of above, an appeal against this order shall lie before the Tribur~,~.l_:@ri;'?§11/.ment of
10% of the duty demanded where duty or duty and penalty are in dispute, w-,fJri~f.4'~1\-.. ere
penalty alone is in d1spute." ~/- .-.--:-·v,O'-:;i.i~Ii! 0 ..i1,-~,t.;. '9.~
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F.No. GAPPL/COM/STP/2542/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Solid Tech India Computer Services Private

Limited, Block-A, Office No. 324, Shreeya Amalga, Opp. Avon Hotel, Off Sindhu Bhavan,

Thaltej, Ahmedabad - 380059 (hereinafter referred to as "the appellant") against Order-in

Original No. 137/WS08/AC/K.SZ/2022-23 dated 15.12.2022 issued on 16.12.2022

(hereinafter referred to as "the impugned order") passed by the Assistant Commissioner,

Central GST, Division II, Ahmedabad South (hereinafter referred to as "the adjudicating

authority").

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. AAOCS3034KSD001. On scrutiny of the data received from the Central

Board of Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed that there is

difference of value of service amounting to Rs. 1,08,61,070/- between the gross value of

service provided in the said data and the gross value of service shown in Service Tax return

filed by the appellant for the FY 2015-16. Accordingly, it appeared that the appellant had

earned the said substantial income by way of providing taxable services but not paid the

applicable service tax thereon. The appellant were called upon to submit clarification for

difference along with supportingdocuments, for the said period. However, the appellant had

not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST/WS0801/

O&A/TPD(15-16)/AAOCS3034K/2020-21/5353 dated 21.12.2020 demanding Service Tax

amounting to Rs. 15,74,855/- for the period FY 2015-16, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; and imposition of penalties under Section 77and Section

78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 15,74,855/- was

confirmed under proviso to Sub-Section ( 1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period FY 2015-16. Further (i)

Penalty of Rs. 15,74,855/- was imposed on the appellant under Section 78 of the Finance Act,

1994; and (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(2) of the

Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:'.. ·« y
32-s..'
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F.No. GAPPL/COM/STP/2542/2023-Appeal

The company is engaged in computer services business and holding Service Tax

Registration No. AA0CS3034KSD001 and filed their ST-3 returns regularly.

® The books of accounts of the company was audited as per company act. As per the

company act the income is recorded on actual billing basis. At the end of the year, the

service income is bifurcated on the basis of the period of service i.e. current financial

year and next financial year. The total service income for the current financial year is

shown in the current financial year by reducing the next financial year period amount

and shown as current liabilities in the balance sheet. The same amount was shown in

the next financial year as Service income of the company. A

computation/reconciliation sheet for the financial year 2013-14, 2014-15 and 2015-16

is attached along with appeal memorandum.

The company has paid service-tax as per Invoice issued without considering the

income bifurcated on the basis of period. In the ST-3 the opening amount of the

Service income and closing amount of the service income calculated as per period of

the service are not considered. The difference between ST-3 and Income shown in the

Audited Profit & Loss account is done and same calculation is shown in the sheet.

The appellant further submitted that the Service-tax Audit for the FY 2015-16 was

completed by Assistant commissioner CGST Audit, Circle-IV, Ahmedabad and the

same Final Audit Report No. 99/2017-18-Service Tax is not taken into consideration

by the adjudicating authority. As per the Audit report the demand of Rs. 4520/- made

and which is paid by them.

a Neither appellant has been granted sufficient time for filing of reply to the show cause

notice nor any opportunity of personal hearing was granted to the appellant before

adjudication of the matter violating the Principles of Natural Justice. Consequently

impugned order has been passed without considering submissions made by the

appellant towards allegations made in the show cause notice.

G The extended period can only be invoked in terms of proviso to section 73(1) of

finance Act, 1994 i.e. only in cases where ingredient of fraud, collusion, willful

misstatement, suppression of facts etc. with an intent to evade tax are present. There is

no evidence adduced on record to prove the aforesaid alle ation.
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F.NO. GAPPL/COM/STP/2542/2023-Appeal

The point of taxation rule, 2011 the general rule of determining the time of provision

of service willbe the date of issue of invoice or date of receipt of payment whichever

is earliest. As per rules Service tax paid in advance receipt not to be collected again at

time of issue of invoice.

e No interest can be charged under section 75 of the Finance Act, 1994 since the service

tax itself is not payable. Penalty under section 78 of act is not leviable as appellant had
-not contravened any of the provision of act or rules made there under. There is no

mens rea, no deliberate/guilt intention or dishonesty on the part of appellant and the

appellant acted in good faith. Thus, penalty under section 78 of act cannot be imposed

in present case.

4. Personal hearing in the case was held on 21.08.2023. Shri Ramesh K. Ladumor, ,

Finance Head, appeared on behalf of the appellant for personal hearing . and reiterated

submissions made in appeal memorandum. He submitted copy of Order-in-Original No. 412

dated 17.03.2023 passed by the Deputy Commissioner, Technical, Ahmedabad South

Cornmissionerate, vide which proceeding initiated for the same period i.e. FY 2015-16 under

another show cause notice have been dropped base on final audit report dated 03.0.2017,

covering the period of financial year 2015-16. Therefore, he requested to set aside the

impugned order which has been passed ex-parte without any verification.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains- '

to the period FY 2015-16.

6. It is observed that the main contentions of the· appellant is that when the department

had already conducted service tax audit of the year 2015-16, the demand of service tax for the

impugned period on the basis of income tax return data is not sustainable.

6.1 It is also observed that the adjudicating authority has confirmed the demand of service

tax vide the impugned order passed ex-parte.

7. I find that in the SCN in question, the demand has been raised for the period FY 2015-

16 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

0
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F. No. GAPP L/COM/STP/2542/2023-Appea I

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that (nstructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee."

7 .1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

0 valid ground for raising of demand of service tax, specifically in the present case, where the

appellant is already registered with the service tax department, filed their ST-3 Returns

regularly and Audit of the books of account of the appellant already concluded by the

departmental audit officer for the relevant period.

8. On verification of the Final Audit Report No. 99/2017-18-Service Tax dated

31.09.2017, I find· that the audit of the books of account of the appellant already conducted

and concluded for the period FY 2015-16.I also find that there are only one Revenue Para in

the said FAR. The appellant agreed with the said objection and paid the amount detected by
.
the audit along with interest during the course of audit. Thus, the said para also settled by the

audit.

9. On verification of the documents submitted by the appellant during the course of

erot awe. 1 ass a4o one asore so cm"2j$8.f]2gs2}oAscN-
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F. No. GAPP L/COM/STP/ 2542/2023-Appea I

523/2020-21 dated 26.12.2020 also issued to the appellant for the same service tax

registration number i.e. AAOCS3034KSD001 for the same Financial Year i.e. 2015-16 and

demanding service tax on the same differential value i.e. Rs. 1,08,61,070/-. I also find that the .

said SCN was adjudicated by the Deputy Commissioner (Tech), CGT, Ahmedabad South

Commissionerate, vide his Order-in-Original No. 412/DC/SOLID TECH/DIV-6/A'BAD

SOUTH/PMT/2022-23 dated 17.03.2023 and dropped proceeding initiated against the

appellant vide the SCN No. 26.12.2020 based on the ground that the audit for the relevant

period i.e. FY 2015-16 has already been concluded by the department and Final Audit Report

No. 99/2017-18-Service Tax dated 03.10.2017 has been issued. Thus, I find that the

adjudicating authority has passed the impugned order without verifying the office records and

such order issued by him not sustainable.

10. In view of the above, without going in to further discussion, I am of the considered

view that when the audit of the financial records of the appellant has already been conducted

for the period under dispute and the appellant had paid the required service tax for "the FY

2015-16, the present show cause notice for the FY 2015-16 is not legally sustainable and is

deemed to be concluded. The impugned order confirming the demand of seryice· tax on the

basis of present show cause notice is also required to be set aside. Since the demand of service

tax is not sustainable on merits, there does not arise any question of charging interest or

imposing penalties in the case.

11. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.

12. zrft #af traf RR7& zfha a f4err 5qtadfastar?t
The appeal filed by the appellant stands disposed of in above terms.

$k±
sus»l$ sue

Commissioner (Appeals)

0

0

Attested

(R.~yar)
Superintendent(Appeals),
CGST, Ahmedabad

Bv RPAD / SPEED POST
To,
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F.No. GAPPL/COM/STP/2542/2023-Appeal

Mis. Solid Tech India Computer Services Private Limited,
Block-A, Office No. 324, Shreeya Amalga,
Opp. Avon Hotel, Off Sindhu Bhavan,
Thaltej, Ahmedabad - 380059

The Assistant Commissioner,
CGST, Division-II,
Ahmedabad South

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division II, Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OIA)
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59Guard File
6) PA file
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